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California Department of Public Health
Office of Regulations

1415 L Street, Suite 500

Sacramento, CA 95814

RE: Proposed change to 71CSRI12 Hospital Licensure Regulations DPH-07-011 GACH Clinical
Laboratory, Dietetic and Pharmaceutical Services

Dear California Department of Public Health:

The California Academy of Nutrition and Dietetics (the “CA Academy”) is pleased to provide comments on
proposed changes to Title 22 of the California Code of Regulations Division 5, Chapter 1 concerning general
acute care hospitals, specifically the Dietetic Service regulations in sections 70271 through 70279. The CA
Academy 1is a not-for-profit membership association comprised of registered dietitians (RDs), dietetic
technicians registered (DTRs), and students committed to improving California’s health and advancing the
profession of dietetics through research, education, and advocacy. These modernizations are crucial to
supporting the work of the over 12,000 RDs and DTRs in California and expanding access to timely, qualified
nutrition care.

We appreciate the California Department of Public Health’s (the “Department”) aim to revise the dietetic
services regulations and bring them up to current industry standards and practices, and to prevent any confusion
leading to negative public health outcomes. We are supportive of many of these changes and believe these
revisions will support the Department in achieving its stated aims. With that acknowledged, we offer the
following recommendations for consideration.

§ 70271. Dietetic Service Definition

We support the inclusion of medical nutrition therapy within the definition of “dietetic service.” However, given
definitions of medical nutrition therapy may vary, we recommend defining it consistent with the Academy of
Nutrition and Dietetics’ Model Practice Act, as indicated below. Additionally, it is not clear why the element of
“nutrition assessment,” which is a part of medical nutrition therapy, is specified to the exclusion of the other
elements and thus we recommend its removal. As such, we recommend the following:
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§ 70271. Dietetic Service Definition.

“Dietetic service” means , an organized
department of food and nutrition w1th appfepﬂate—staff space, equlpment and supplies that follows a plan of
operation designed to provide safe and nutritionally satisfying food to meet the needs of patients. Dietetic
service includes providing medical nutrition therapy when ordered by an authorized prescriber.

2

“Medical nutrition therapy” means the provision of any of the following nutrition care services through
application of the nutrition care processt for the purpose of management or treatment of a disease or medical
condition:

nutrition assessment and reassessment;
nutrition diagnosis;

nutrition intervention; and

nutrition monitoring and evaluation.

B0 | [

§ 70273. Dietetic Services General Requirements.

In section (a)(4), we suggest a minor technical change with the insertion of “a” before the word “variety” and
the insertion of the word “of” after “variety” so that this sentence reads:

1 Should the Department decide that providing a definition for “nutrition care process” would prove helpful, we recommend using the
following, which is utilized in the Academy of Nutrition and Dietetics’ (the “Academy”’) Model Practice Act:

“Nutrition Care Process” means the systematic problem-solving method that registered dietitians use to critically
think and make decisions when providing medical nutrition therapy or to address nutrition-related problems and
provide safe and effective care. The nutrition care process consists of four distinct, but interrelated steps including
nutrition assessment, nutrition diagnosis, nutrition intervention, and nutrition monitoring and evaluation.

To the extent the Department believes additional definitions would be helpful, we offer the following additional definitions from the
Academy’s Model Practice Act:

“Nutrition assessment” means the ongoing, dynamic, and systematic process of ordering, obtaining, verifying, and
interpreting biochemical, anthropometric, physical, nutrigenomic, and dietary data to make decisions about the
nature and cause of nutrition-related problems relative to patient and community needs. It involves not only initial
data collection, but also reassessment and analysis of patient or community needs and provides the foundation for
nutrition diagnosis and nutritional recommendations and orders. Nutrition assessment may require ordering
laboratory tests to check and track nutritional status. The collection of nutrition-related data does not, by itself,
constitute nutrition assessment.

“Nutrition diagnosis” means identifying and labeling nutrition problems managed and treated by a registered
dietitian but does not include a medical diagnosis of the health status of an individual.

“Nutrition intervention” means purposefully planned actions, including nutrition counseling, intended to positively
change a nutrition-related behavior, risk factor, environmental condition, or aspect of health status of an individual,
and his or her family or caregivers, target groups, or community at large. Nutrition intervention includes: approving,
ordering, and monitoring therapeutic diets, and counseling on food and prescription drug interactions.

“Nutrition monitoring and evaluation” means identifying patient outcomes relevant to the nutrition diagnosis,
intervention plans, and goals and comparing those outcomes with previous status, intervention goals, or a reference
standard to determine the progress made in achieving desired outcomes of nutrition care and whether planned
interventions should be continued or revised.
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(4) Meals must honor Patient-a patient’s food preferences shal-be-respeeted-asueh-as to the extent possible.
and-substitutes Substitutions shall must be available effered-through-the—use—ef-using a selective menu or

substitutes from apprepriate a variety of food groups.

In the new section (c), we suggest another minor technical change with the insertion of “with” after
“communicate.” Additionally, noting per Cal. Code Regs. Tit. 22, § 70701, membership on the “medical staff”
is restricted to physicians, dentists, podiatrists, and clinical psychologists, but individuals beyond those
designated on the “medical staff” (e.g. physician assistants, nursing, etc.) may find it necessary to communicate
with a designated dietary service liaison, we advise replacing “medical staff” with “health care providers.” With
these changes this section would read as follows:

(C)a}5-When food is provided by an outside food service_company, all applicable requirements herein set
forth-shallmust be met. The hospital must require the outside food service company to provide a liaison for
health care providers and administration to communicate with regarding food service operations and dietetic
polices affecting patient treatment.

In section (g)(2), there is reference to “physicians” rather than utilization of a broader reference which would
ensure all health care providers authorized to prescribe dietary treatments are included. To ensure these
regulations are not unintentionally limiting or interpreted as so, we recommend replacing the word “physicians”
with “health care providers lawfully authorized to direct nutritional aspects of patient care.” We also recommend
removal of the word “other” before “dietetic service staff” as it appears unnecessary, and potentially a source
of confusion. With these recommendations, we suggest this section be rewritten as follows:

(2) The dietetic service must maintain €copies of the diet manual, either on paper or via an electronic format,

shall-be-available-at-each-nursing station at ecach patient care unit and in the dietetic service area for use by

health care providers lawfully authorized to direct nutritional aspects of patient care, nurses, and dietetic service
staff.

It is noted, in section (k) that the revised rule provides that a record of a patient’s food preferences must be
maintained. However, given many facilities provide for a menu from which patients select foods, it will create
an unnecessary undue burden for such facilities to maintain a mandated record of patient food preferences for
all patients. As such, we recommend the following insertion:

(k)eH) If a patient’s food selections are not offered or available, a A record of the patient’s food preferences must

be maintained and used as a guide for the patient’s meals and must eurrent-profile-cardshall be-maintained-for
eachpatientindicating-diet, indicate, at a minimum, the patient’s likes, dislikes, and-ether-pertinent information
concerning-the-patient's-dietary-needs: food allergies, and current diet order.

In section (1)(2), a change has been made to require approval by the registered dietitian for any menu changes.
We are concerned that the registered dietitian may not always be available to approve all changes. Additionally,
it is noted that this proposed rule maintains reference to a written posted menu in the kitchen. In many cases,
hospitals use a combination of digital systems and printed materials. Concern was voiced that for sanitary
reasons, some facilities do not allow the posting of a paper menu in the kitchen area. As such, to ensure these
rules are keeping pace with current practice and technology, and to allow for paper menus and electronic menus
we recommend this section be rewritten to provide:

(2) If any meal served varies from the planned menu, the change skallmust be approved by the registered
dietitian or other dietetic service staff identified by the registered dietitian as competent to approve such
changes. neted-in—writing Variances must be noted on the posted mentin-the kitehen. menu.
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In section (n), there is again potential limitation set by reference only to “a physician” rather than “a health
care provider lawfully authorized to direct the nutritional aspects of patient care.” Moreover, to modernize
California’s Acute Care Hospital regulations to more align with present Medicare regulations and the current
scope of practice of a registered dietitian credentialed by the Commission on Dietetic Registration, we
recommend inserting additional language to make clear that so long as medical staff approves
procedures/protocols for qualified registered dietitians to follow, qualified registered dietitians are permitted to
write diet orders under the authority of medical staff.

While we recognize that section 2586 of the California Business and Professions Code, Division 2, Chapter
5.65 may not directly support dietitians independently writing diet orders, appreciating the aims of this update,
we do note that under Title 42, § 482.28 of the Code of Federal Regulations, the Medicare hospital regulations
provide: “All patient diets, including therapeutic diets, must be ordered by a practitioner responsible for the
care of the patient, or by a qualified dietitian or qualified nutrition professional as authorized by the medical
staff and in accordance with State law governing dietitians and nutrition professionals.” (emphasis added)
When dietitians can independently enter a therapeutic diet order, nutritional delays are reduced, and fewer
burdens are placed on providers. Studies cited by the Center for Medicare Services (CMS) confirm that allowing
dietitians to independently write diet orders, so long as consistent with state law, will produce substantial cost
savings, allow dietitians to see and treat more patients, and reduce delays in the ordering of therapeutic diets
(including nutritional supplements), particularly PN and EN diet orders, complex infant formula orders, and in
the monitoring of associated lab parameters.?

In finalizing the proposed hospital rule, CMS recognized dietitians as the “recognized nutrition experts on a
hospital interdisciplinary team” and authorized a practical and accountable mechanism for efficaciously
ordering patient diets in hospitals. Registered dietitian training and education best qualifies them to order patient
diets both upon admission and after a nutrition assessment that considers the connection between patients’
complex medical problems, nutrition status, and actual nutrition risk. In its final rule, CMS emphasized, “We
believe that hospitals that choose to grant these specific ordering privileges to RDs may achieve a higher quality
of care for their patients by allowing these professionals to fully and efficiently function as important members
of the hospital patient care team in the role for which they were trained.”

CMS’s authorization comports with the Academy of Nutrition and Dietetics’ Revised 2024 Scope of Practice
for the Registered Dietitian (RD), which specifies the RD may “[o]rder and monitor evidence-based nutrition
interventions to meet person-/population-centered nutrient and energy needs, including but not limited to
prescribed diets; medical food/nutrition supplements; dietary supplements; nutrition support therapies such as
enteral nutrition and parenteral nutrition support, nasoenteric feeding tube placement, and provide feeding
therapy (pediatric oral aversion).”

CMS made clear the benefits conferred by the final rule: “The addition of ordering privileges enhances the ability
that RDs already have to provide timely, cost-effective, and evidence-based nutrition services as the recognized
nutrition experts on a hospital interdisciplinary team.” However, CMS specifically highlighted “that this
requirement does not require hospitals and medical staff to grant or authorize specific privileges to specific
practitioners, but only allows them the flexibility to do so if they choose, and only if State law allows for it.”*

2 There are significant cost savings when dietitians order and monitor PN usage. The appropriate selection of route of nutrition support
(i.e., EN versus PN) can be associated with decreased complications and mortality rates. It also decreases costs; CMS references the
Peterson et al study noting a 50% reduction in inappropriate PN usage during pre-and post-ordering privilege periods produces a 20%
cost savings in PN usage totaling $300,000 over two years for a single hospital. Peterson SJ, Chen Y, Sullivan CA, et al. Assessing the
influence of registered dietician order--writing privileges on parenteral nutrition use. J AM Diet Assoc. 2010; 110; 1702-1711, doi:
https://doi.org/10.1016/j.jada.2010.08.003

3 Medicare and Medicaid Programs; Regulatory Provisions to Promote Program Efficiency, Transparency, and Burden Reduction; Part
II, 79 Fed. Reg. 27105 (May 12, 2014) (codified at 42 CFR 482.28), available at: https://www.federalregister.gov/d/2014-10687
(hereinafter, “CMS TDO Final Rule”).



http://www.dietitian.org/
https://www.cdrnet.org/scope
https://www.cdrnet.org/scope
https://www.cdrnet.org/scope
https://www.jandonline.org/article/S0002-8223(10)01337-4/abstract
https://www.federalregister.gov/d/2014-10687

CAL' FO R N |A ACAD EMY California Academy of Nutrition and Dietetics

OF NUTRITION & DIETETICS www.dietitian.org

.egl an affiliate of the " . )
right. Academyof Nutrition and Dietetics

As CMS specified, “Additionally, we believe that it is best left to individual States to determine the regulatory
processes by which these professions are governed and that hospitals, through their medical staff privileging
processes, should be allowed the flexibility to determine the credentials and qualifications for dietitians and
nutrition professionals, in accordance with their respective State laws if and when they choose to grant ordering
privileges to these professionals.”

Standing behind its finalized rule, CMS provided support stating it would “[s]ave hospitals significant resources
by permitting registered dietitians to order patient diets independently, which they are trained to do, without
requiring the supervision or approval of a physician or other practitioner. This frees up time for physicians and
other practitioners to care for patients.”® Thus, CMS specifically anticipated that dietitians should be able to
exercise their independent judgment and authorized them to do so. CMS’s final rule recognizes both the need
and rationale for dietitians’ broadly autonomous practice in this regard, so long as they obtain any requisite
authorization from their facility to order therapeutic diets independently.’

According to CMS, “RDs are the professionals who are best qualified to assess a patient's nutritional status and
to design and implement a nutritional treatment plan in consultation with the patient's interdisciplinary care
team. In order for patients to receive timely nutritional care, the RD must be viewed as an integral member of
the hospital interdisciplinary care team, one who, as the team's clinical nutrition expert, is responsible for a
patient's nutritional diagnosis and treatment in light of the patient's medical diagnosis.”

With these considerations, we recommend revising section (n) to provide:

(n)yHNutritional-Care- The nutritional aspects of patient care must be directed by either a health care provider
lawfully authorized to direct nutritional aspects of patient care, or a health care provider lawfully authorized to
direct nutritional aspects of patient care in consultation with the registered dietitian. Patient’s dietary orders must
be ordered by a health care provider lawfully authorized to direct nutritional aspects of patient care or by a
qualified registered dietitian as authorized by medical staff. The dietary service must complete . . . .

Under (n) subparagraph (1), there is a proposed addition that would require a comprehensive nutritional
assessment to be conducted by “a registered dietitian, physician, or other medical professional practicing within
the scope of their license, within twenty-four (24) hours after the screening of the patient at nutritional risk.”
Acknowledging it is within scope of practice for physicians and some other medical professionals to conduct
nutrition assessments, due to the comprehensive and specialized training’ registered dietitians receive in
nutrition assessment, like other duties singularly assigned to the dietitian, the responsibility for conducting
comprehensive nutrition assessments should be reserved for registered dietitians to ensure the highest standard
of care and patient outcomes.

Additionally, while we appreciate the intent to support patient care and recognize the importance of adequate
nutrition, this rigid timeframe may create undue burden, and for some, unnecessarily result in less

4 CMS TDO Final Rule.

3 CMS TDO Final Rule.

6 CMS TDO Proposed Rule (emphasis added).

7 See, CMS TDO Final Rule (“Therefore, we are revising our proposed regulatory language in this final rule to now require that all
patient diets, ‘including therapeutic diets, must be ordered by a practitioner responsible for the care of the patient, or by a qualified

dietitian or qualified nutrition professional as authorized by the medical staff and in accordance with State law governing dietitians and
nutrition professionals.”).

8 CMS TDO Final Rule.

9 See Revised 2024 Scope and Standards of Practice for the RDN, Commission on Dietetic Registration, available at:
https://www.cdrnet.org/scope (accessed September 9, 2024).



http://www.dietitian.org/
https://www.cdrnet.org/scope

CAL' FO R N |A ACAD EMY California Academy of Nutrition and Dietetics

OF NUTRITION & DIETETICS www.dietitian.org

.egl an affiliate of the " . )
right. Academyof Nutrition and Dietetics

comprehensive assessments due to pending laboratory tests, procedures, or incomplete information. Consistent
with standards in many hospitals, we recommend providing for a more practical, patient-focused approach that
requires a comprehensive assessment within twenty-four (24) hours of initial screening for patients identified
at “high nutritional risk.” For patients at low to moderate nutritional risk, given the variance in how such risk
levels may be defined, we recommend allowing hospitals to develop their own policies for the time frame in
which patients must be assessed based on the needs of the patient population and staffing.

With this recommendation, this section would be written as follows:

(1) A comprehensive nutritional assessment that includes height, weight, chewing ability, and pertinent

laboratory tests must be completed by a registered dietitian within twenty-four (24) hours after a screening for

patients identified at “high nutritional risk.” Nutritional care shallmust be integrated in the patient care plan and
revised when there are changes to the dietary orders.

Under (n) subparagraph (5) and (6), there is reference to a “nutritional manual.” Concern was expressed that it
is not clear if what is meant by this term is reference to a “nutrition care policies and procedures manual” or if
this is another reference to the “diet manual.” Upon review, the term “nutritional manual” seems to be an
abbreviation for what is described in subparagraph (4) as “documented policies and procedures covering
medical nutrition therapy,” and thus is something separate from the “diet manual,”'® which provides for regular,
therapeutic, and modified diet orders. To ensure clarity and because smaller hospitals with less resources may
not maintain a formal manual, we recommend the following rewrite:

(4) The dietetic service must develop, implement, and maintain documented policies and procedures covering
medical nutrition therapy, which may include adoption of or reference to a comprehensive published nutrition
care manual.

(5)_ The dietetic _service must review the policies and procedures covering medical nutrition therapy to
determine if updates are needed, at least annually, and maintain a log to indicate the date of review.

(6) The policies and procedures covering medical nutrition therapy must be revised as necessary following the
review required in paragraph (5). If revised, the date of the revision must be identified on the policies and

procedures.

§ 70275 Dietetic Service Staff

We appreciate the Department’s recognition of the importance of dietitians meeting the standards set by the
Commission on Dietetic Registration, which includes completion of education and supervised practice
programs accredited by the Accreditation Council for Education in Nutrition and Dietetics. This standardized
training, which requires training in acute care and post-acute care settings such as hospitals, long-term care
facilities, and renal dialysis centers, is crucial to ensuring such practitioners are competent to provide medical
nutrition therapy in acute care hospitals.

Of note, in section (a) “dietitian” is spelled using the preferred spelling of “dietitian” but is also spelled
“dietician.” We recommend taking this opportunity to update the spelling of “dietitian” for consistency
throughout the Acute Care Hospital regulations.

In section (1), the intent of “and ordered by an authorized prescriber,” is not clear. With how it is currently
written, it appears all “nutrition care services” must be ordered by “an authorized prescriber.” However,
understanding that not all nutrition care services come through a medical order, it seems the aim may have been
to apply “ordered by an authorized prescriber,” to “consult.” If this is true, which we would support, we
recommend revising this section as indicated below.

19 In contrast, it is noted, under proposed rule (g) in § 70273, the requirements and characteristics of the “diet manual” are adequately
described to ensure clarity as to what is meant by “diet manual.”
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Moreover, reconciling the authority provided by CMS as outlined above and the provisions and limitations laid
out in section 2586 of the California Business and Professions Code, Division 2., Chapter 5.65, we again
recommend adding language to support the hospital dietitian’s ability to write diet orders under authorization
of medical staff.

Incorporating the recommendations outlined here, this section would read as follows:

A dietitian must be registered by the Commission on Dietetic Registration. The dietitian must administer the
hospital’s dietetic service and must:

(1) Provide nutrition care services upon determination of need by screening, assessment, or consult ordered by
an authorized prescriber, make nutrition care recommendations to health care providers lawfully authorized to
direct nutritional aspects of patient care, and to the extent authorized and directed by medical staff, write diet
orders including therapeutic diet orders. '

In section (b)(1), we recommend changing “must be” to “is” for readability. This section would then read:

(1) _If the registered dietitian is a consultant, the registered dietitian’s contract must clearly define the
responsibilities and required frequency and duration of the registered dietitian’s visits so that the registered
dietitian is able to meet the needs of the dietetic service operations and the nutritional needs of the patient in
accordance with accepted standards of practice.

In section (b)(2), to clarify that the consultant registered dietitian is not responsible for creating documented
reports of all dietary modifications, but rather only those performed by the consultant registered dietitian, we
recommend rewriting this section as follows:

(2) A consultant registered dietitian must create documented reports of all dietary modifications and services
performed by the consultant registered dietitian.

§ 70279. Dietetic Service Space.

In section (c), we again recommend that the word “physicians” be replaced with “health care providers lawfully
authorized to direct nutritional aspects of patient care” to ensure that this language is not unnecessarily limiting
on qualified providers. As proposed, this section would read:

(¢) A-minimum-of-057-cubic-meters(two-cubiefeet)-of Enough usable refrigerated space per bed shalkmust be

maintained for the storage of frozen and chilled foods such that the dietetic service can meet the needs of the
patients as determined by patient care plans and orders of health care providers lawfully authorized to direct
nutritional aspects of patient care, pursuant to Title 24 California Building Code section 1224.20.2.3.

1 To the extent the Department believes a definition is helpful, we suggest the following from the Academy’s Model Practice Act:

“Therapeutic diet” means a diet intervention prescribed by a physician or other authorized non-physician
practitioner that provides food, fluid, or nutrients via oral, enteral, or parenteral routes as part of treatment of disease
or clinical conditions to modify, eliminate, decrease, or increase identified micro- and macro-nutrients in the diet,
or to provide mechanically altered food when indicated.

See, Therapeutic Diet, Definition of Terms List, Commission on Dietetic Registration (September 2023) available at:
https://www.cdrnet.org/vault/2459/web//20230906%20Definition%200f%20Terms%20List-September%202023.pdf.
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We thank you for consideration of these comments and encourage you to reach out to Sangeeta
Shrivastava at president(@dietitian.org or ca_academy(@dietitian.org with any questions or
requests for additional information.

Sincerely,

Sangeeta Shrivatsava PhD, RDN,
FAND President
California Academy of Nutrition and Dietetic

Email:president(@dietitian.org
| Phone: 818-770-6299

b

Mary N.R. Lesser PhD, RD

Vice President Public Policy
California Academy of Nutrition and Dietetic

Az

Charla Burill JD, RD
Senior Director, State Legislative and Government Affairs
Academy of Nutrition and Dietetics

Email: cburill@eatright.org
Phone: 202-666-5957
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